A B ST R ACT. Building codes are not neutral documents. Traditional codes have the effect of deterring the rehabilitation of older structures. But rehabilitation-which can have many positive effects, especially on cities -should be encouraged, not deterred. One promising method of encouraging rehabilitation has been the adoption of "rehabilitation codes": building codes that establish flexible but clear requirements for renovators. After analyzing traditional building codes and three different rehabilitation codes, this Note concludes that more states should adopt mandatory rehabilitation codes.
INTRODUCTION
Building codes are not neutral documents. On their face, codes-which govern nearly all of the $65o billion of private construction occurring annually in the United States'-dictate how strong our structures must be, what materials we can use, and how we should prepare for fires, earthquakes, and other hazards. But codes affect much more: They create incentives to build certain types of structures, they establish economic biases toward particular materials and construction methods, and they impact urban layouts. Perhaps most significantly, traditional building codes have the negative effect of deterring rehabilitation: the improvement of older buildings through repair, reuse, preservation, or restoration. Few jurisdictions specifically address older buildings in their codes, instead subjecting most rehabilitation projects to the same standards as new construction. Applying such standards can make building a new structure less expensive than rehabilitating an old one, thereby discouraging beneficial rehabilitation projects.
To the delight of many unlikely allies -builders, affordable housing experts, environmentalists, and preservationists -a few jurisdictions have begun designing codes that depart from traditional building codes and specifically encourage the renovation of older structures. These "rehabilitation codes" (or "smart codes") 2 differ dramatically from traditional codes in that rehabilitation code standards are applied proportionately to the scope of construction efforts. If the work is minor -say, a repair -then only minimal requirements apply; if the work is major -a reconstruction or an additionthen stricter requirements apply. Moreover, rehabilitation codes contain clear guidelines that enable builders to accurately predict their expenses; by contrast, builders often cannot be sure how code officials will apply the traditional codes to older structures.
The power to draft building codes has long resided with the states, the vast majority of which have assigned that power to local governments. The many jurisdictions that have adopted traditional codes have recognized that basic building regulations are essential because they reduce negative externalities that may be produced by substandard, nonregulated structures, and because institutions have responded to traditional codes' failure to address rehabilitation. A discussion of early approaches to rehabilitation precedes a discussion of three recent rehabilitation codes: the mandatory statewide code of New Jersey, the federal model code adopted in Maryland, and the International Existing Building Code adopted in Pennsylvania. Part III urges the adoption of mandatory rehabilitation codes at the state level and lays out a strategy for overcoming the main barrier to the adoption of mandatory coding: institutional inertia, including active opposition from code officials who feel that they lack the resources to implement and enforce rehabilitation codes. 9 The potential spread of rehabilitation codes raises several important legal and policy issues. The first is the effect of regulation on our economy and physical landscape." 0 I argue that rehabilitation codes have an overwhelmingly positive economic and architectural impact. A second broad theme is the tension between rules and standards in our building regulations. Traditional codes usually impose rules, specifying what must be done, while rehabilitation codes impose standards, requiring that outcome meet certain performance criteria. By using standards instead of rules, rehabilitation codes provide builders and owners with flexibility in addressing the many varied construction issues presented by our diverse older building stock. Finally, this Note explores the relationship between the federal government and the states in drafting and enacting building regulations. I argue that rehabilitation codes are best adopted at the state level, because -practically speaking-state governments are best situated to accommodate geographic variety, administer the codes, and adapt to changing needs.
I. TRADITIONAL BUILDING CODES FAIL TO ADDRESS

REHABILITATION
Critics have lobbed various charges at traditional codes, calling them slow to adapt, costly, insensitive to urban needs, and discouraging of innovation. But the biggest failure of traditional codes is that they do not satisfactorily address existing buildings, which far outnumber new structures. This Part analyzes how traditional codes stifle four positive effects of rehabilitation: preserving a historical record, revitalizing central cities, stimulating economic activity, and encouraging affordable housing.
A. A Historical Record
Why encourage rehabilitation? A starting point may be the sentimental argument that old buildings, as physical manifestations of a shared history, are public goods worth saving. This argument posits that, despite its potentially higher short-run costs, rehabilitation can have lasting community benefits. Older buildings frequently demonstrate public good characteristics. Their exteriors often define shared spaces, meaning that their owners cannot usually exclude others from experiencing them; they are nonrivalrous in consumption, that is, they can be experienced by multiple people at the same time; and they can have positive external effects, such as improving a neighborhood's aesthetic character."
Motivations for protecting older buildings also go further than the public good theory: Some people are simply nostalgic, others have a feeling of duty to future generations, and still others dislike new construction, for either its homogeneity or its ugliness. 2 Jane Jacobs famously expressed all of these motivations when she wrote about her beloved Greenwich Village and its diverse older buildings, which she saw threatened by urban renewal and modern development." 3 More recently, a number of scholars have lamented the poor quality (or lack) of contemporary planning.
Whatever their motivations, growing numbers of Americans are aware of the importance of our architectural history and are looking carefully at rehabilitation strategies. One of the most popular contemporary architectural movements, New Urbanism, preaches both the rehabilitation and imitation of the dense urban cores of the past. 4 The movement's leaders have argued that 
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14. See CONG. FOR THE NEW URBANISM, CHARTER OF THE NEW URBANISM (2001), available at http://www.cnu.org/cnu-reports/Charter.pdf ("We stand for the restoration of existing urban centers and towns ... and the preservation of our built legacy."). The Congress for the New Urbanism, which serves as the primary organizing body of the movement, has listed rehabilitation codes as among the types of building regulations that support New at http://www.cnu.org/resources/index.cfm (follow "CNU Reports" hyperlink; then follow "New Urbanist Codes List" hyperlink).
Imaged with the Permission of Yale Law Journal "[t]ax and mortgage policies must be revamped to encourage renovation as much as new construction."'" In addition, there are a record 79,000 properties on the National Register of Historic Places (a voluntary register of historically significant structures),' 6 and the National Trust for Historic Preservation, the nation's largest advocacy group focusing solely on the reuse and preservation of older structures, boasts several hundred thousand members. 17 Traditional building codes do not generally reflect this growing awareness of the benefits of rehabilitation, and only rarely do they recognize any legal difference between new and existing construction."' But this is not merely benign neglect: Traditional codes can actively hurt existing buildings by taking a prescriptive approach to rulemaking, specifying procedures and materials that must be used rather than taking a flexible or historically sensitive approach.' 9 As many renovators have learned, trying to fit older buildings into a modern set of prescriptive rules can make rehabilitation difficult and costly. Modern rules may prohibit the use of certain historically popular materials or may require substantial alterations that detract from a building's aesthetic identity. Moreover, the rigidity of prescriptive rules can lead to uniform, "cookie-cutter," or even outright unattractive results. Finding a way to protect our diverse supply of older buildings from the harms of traditional coding should be ahi important goal.
B. Central Cities
Rehabilitation can have more than just sentimental benefits. It can also help improve central cities, which have the highest concentration of older buildings. 2 Kenneth Jackson has offered a good description of American suburbia, outlining the five characteristics that suburban subdivisions tend to share: peripheral location; relatively low density; architectural similarity; easy availability and reduced suggestion of wealth; and economic and racial homogeneity. KENNETH T. JACKSON created 308,000 new jobs. 38 One prominent planner has reported that the benefits of investment in older buildings -including "economic benefits from the tourists it attracts, social benefits from a more heterogeneous population seeking a broader range of living environments, and cultural benefits from its enhanced setting of artistic activity"-offset the costs. 39 Yet the Census Bureau's 2003 American Housing Survey demonstrates that rehabilitation is not being done on many of the homes that need it. The Census Bureau estimates that two percent of housing units lack some or all plumbing facilities; three percent have loose steps; three percent have major foundation problems; five percent lack complete kitchen facilities; five-and-a-half percent have boarded or broken windows; and nearly nine percent have major roof problems (such as holes or sags).40 Overall, one in every fifty households lives in housing that is "seriously substandard." 4 '
The deterrents inherent in traditional coding explain why the rehabilitation sector is not expanding. Many buildings remain in disrepair because traditional codes make rehabilitation overly expensive. Studies have tried to measure the cost of traditional codes in two ways: first, by measuring the actual impact of codes on the cost of construction, and second, by exploring builders' perceptions of the additional costs that codes create. Estimates of this impact on new construction have ranged from one percent to two hundred percent, and empirical research is thin. 42 Though the statistics are difficult to pin down, a significant number of builders believe that complying with building regulations costs too much. 4 " In a 1998 National Association of Home Builders study, which surveyed builders in forty-two metropolitan areas, builders attributed ten percent of construction costs to government regulations, including traditional building codes.
4 6 Four years later in a separate study, fifty-two percent of developers claimed that codes increased the cost of a unit by more than five percent. 47 Whatever the exact figure, it remains clear that the high cost of construction and builders' frustration with codes dampens investment in rehabilitation.
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D. Affordable Housing
Rehabilitation can also alleviate the affordable housing crisis in the United States. Currently, nearly one-third of households spend thirty percent or more of their income on housing, and thirteen percent spend fifty percent or more. 49 Rehabilitating existing structures could augment the supply of affordable housing, since older structures tend to be less expensive than new ones.-" But traditional codes thwart this possibility, both because their applicability to older structures is often unpredictable and because they are often too complex 
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48. See NASH, supra note 30, at 163 (reporting that, in 1957 prices, codes deterred rehabilitation by increasing the cost of construction by $75o-$1000 for low-rent units being rehabilitated and $7000-$1o,ooo for upper-income units). Rehabilitation-promoting policies offer a compelling alternative solution to this problem. 5 4 Many of those most in need of affordable housing already live in older buildings; to take one indicator, about sixty percent of buildings within historic districts are in census tracts with a poverty level of twenty percent or more.
5 As such, the rehabilitation code solution matches supply with demand for affordable housing.
There is a risk that rehabilitation may inflate housing prices to such a degree that certain populations, like lower-income residents or small businesses, will be displaced. s6 However, rehabilitation can be targeted in ways 52. See LISTOKIN & LISTOKIN, supra note 34, at 5 ("Delays, excessive codes, rising property taxes, and other issues would be less daunting if the margins in doing affordable-housing renovation were not as critical as they are."). that increase the number of affordable housing units -by focusing on the conversion of abandoned buildings, for example. At any rate, displacement must be balanced against the many positive effects of gentrification through rehabilitation: reinvestment, increased levels of homeownership, improved public services, enhanced tax revenues, neighborhood jobs, and economic integration.1 7
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II. THE EMERGENCE OF REHABILITATION CODES
Despite the well-understood benefits of rehabilitation, getting the issue on the nation's social and political agenda has been a slow process. The first attempts to address rehabilitation -both through model codes and through federal and state laws-had minimal impact. More effective has been the series of state and municipal code adoptions that were specifically dedicated to rehabilitation. New Jersey pioneered the rehabilitation code movement, enacting its comprehensive, mandatory Rehabilitation Subcode in 1997. Maryland, Pennsylvania, Michigan, Florida, Rhode Island, and North Carolina, and cities in Kansas, Missouri, Arizona, Washington, and Delaware have followed suit, at least to some extent, over a period of several years., 8 Also in 1997, the Federal Department of Housing and Urban Development (HUD) developed a model code, the Nationally Applicable Recommended Rehabilitation Provisions, based on New Jersey's Subcode. Finally, in 2000 the International Code Council-a group created in 1994 to develop a single set of comprehensive, coordinated national model construction codes -adopted its own version of a model rehabilitation code, the International Existing Building Code.
This Part analyzes the enactment of three varieties of rehabilitation codes in three different states: New Jersey, which enacted its code on a mandatory statewide basis; Maryland, which adopted the federal government's model code; and Pennsylvania, which has followed the International Existing Building Code. Of these, the New Jersey Subcode remains the most successful, in large part because it applies statewide and is administered in a coherent manner; Maryland's code is merely a model code, while Pennsylvania has experienced many problems with implementation and enforcement. Because 
A. Attempts To Address Rehabilitation Before Rehabilitation Codes
In the mid-i98os, two code organizations adopted model codes that specifically addressed the rehabilitation of existing buildings, 6° but these model codes were all but ignored. 6 ' Of more significance, in terms of their impact on rehabilitation, were the provisions in the older, generally applicable model codes that addressed existing structures. These provisions primarily dealt with existing structures with one (or both) of two rules: the "25-50% rule" and the "change-of-occupancy rule.
"6 2 Each of these rules negatively affected (and continue to affect, where in force) rehabilitation projects because they are simultaneously confusing and difficult to apply uniformly.
Though there are many variations of the "25-50% rule," the rule essentially states that "[i]f the total estimated cost of the proposed project over some stated period of time exceeds 50 percent of the estimated cost to replace the existing building, the end result must be a building that is in complete compliance with the building code." 6 ' The level of required compliance decreases if the cost of the project is between twenty-five and fifty percent of A NATIONAL SYMPOSIUM 6 (1995), available at http://www.toolbase.org/Docs/MainNav/Remodeling/3o58-building-reg-rehab.pdf (noting that for the SBCCI code, for example, only "[a]bout 200 copies were ordered in the past 12 months. No questions regarding code interpretation have been received at SBCCI headquarters."); id. at 8 (reporting that the ICBO code had been adopted in "Ogden, Utah, a county in Nevada, and by the state of Washington for historic structures"). 62 . See LISTOKIN &LISTOKIN, supra note 34, at 83 (addressing the history of both of these rules).
63.
Id. at 187. the replacement cost, and decreases further if the cost of the project falls below twenty-five percent. All of the early, generally applicable model codes adopted this rule but abandoned it around 1980.64 This rule was problematic for rehabilitation projects for two main reasons. First, estimates of the true "replacement cost" of a building were difficult to determine and were calculated differently across jurisdictions, rendering partial estimates of such cost inaccurate and inconsistent. Second, renovations exceeding fifty percent of the cost of the building triggered complete compliance with new construction codes significantly increased project costs, thereby deterring much-needed rehabilitation.
The change-of-occupancy rule, which mandates that any building that has changed in use or occupancy comply with new construction standards (even if such a change resulted in a less hazardous use or lower occupancy), was also used by all of the older model code groups. 6 " Each code was drafted slightly differently, but all allowed for flexibility if a building official certified that renovations met the intent of the new construction code or if the new use was less hazardous than the existing use. The change-of-occupancy rule created problems for rehabilitation primarily because it gave too much discretion to code officials and consequently was unevenly enforced. Moreover, because no guidelines were set out in advance, renovators did not know how much money to set aside for code compliance and could not accurately assess their financial risks.
Modifications to the change-of-occupancy rule did not improve matters. Beginning in 1980, HUD published a series of eleven volumes recommending that the model codes better address rehabilitation. 6 6 HUD urged the model code authorities to add categories of construction called "alteration" and "repair" alongside the existing "Change of Occupancy" category. Imaged with the Permission of Yale Law Journal 1-CO much in removing regulatory barriers to affordable rehabilitation because these recommendations were used by less than four percent of code officials. 67 In addition to its attempts to influence the model codes through the HUD guidelines, the federal government also passed guidelines for the rehabilitation of designated historic structures. 68 The 1966 National Historic Preservation Act enlarged the scope of preservation policy and provided that the Department of the Interior can designate significant structures or districts as historic. 6 9 Historic structures and contributing structures within a historic district are placed on a national register and various protections and obligations then apply. 70 The Act requires that for the structure to remain on the register and maintain eligibility for a federal rehabilitation tax credit, any rehabilitation project must be "certified" by the Secretary of the Interior. The guidelines for certifying a rehabilitation project, first published in 1977 and revised in 1990, sets out broad criteria, including that the structure may only be minimally changed and that the historic character must be preserved. 7 ' These guidelines, however, are voluntary and apply only to owners of federally designated historic properties, and as such are not a mandatory or generally applicable building code.
Finally, various state laws, many of which are still in place, have also attempted to provide standards for rehabilitation, but have failed to fill the gaps in addressing rehabilitation more broadly. Some laws have focused only on designated historic structures and not on older buildings generally. For example, several states have allowed, at code officials' discretion, exemptions from building code requirements for structures designated as historic by a local, state, or federal authority. 72 .7 percent reported that they were aware of the Guidelines, but did not use them. Five code administrators (2.3%) reported they had used it, but that they did not find it useful. Only eight individuals (3.6%) reported that they had used it and that they found it useful."). 
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. States and some cities have similar registers, which may have more or less restrictive criteria for inclusion. One example of a state that has pursued this comprehensive approach is Massachusetts, which has inserted a section entitled "Repair, Alteration, Addition, and Change of Use of Existing Buildings" in its statewide building code in order to free some rehabilitation projects from complying with the traditional building code. 4 The Massachusetts provision applies to existing buildings that have been legally occupied or used for more than five years. Among other provisions, it establishes a "hazard index," giving structures a hazard rating based on their use; 75 changes that would increase a building's hazard rating have to abide by higher code requirements.
A review of these approaches clarifies the large statutory gaps that rehabilitation codes should fill: Previous approaches -where they existed at all -did not go beyond the meager provisions in the model codes, and only rarely provided for structures that were not designated as historic.
B. New Jersey's Mandatory Statewide Approach
Before New Jersey enacted its pioneering Subcode, the state followed the "25-50% rule" described above-a rule that unintentionally thwarted rehabilitation projects. By 1995, the tremendous obstacles to upgrading older structures created by this rule had become an issue of statewide concern. That year, several New Jersey researchers and code officials joined their counterparts from other states, as well as model code organization representatives and national fire safety groups, at a symposium organized by HUD. 76 At the symposium, the New Jersey group expressed an interest in developing a new rehabilitation code that combined the strengths of prior approaches. 77 The term "rehabilitation" in the Subcode applies only to the first four kinds of projects (listed here in the order of their impact on building integrity), with a repair requiring the fewest rules and a reconstruction requiring many more rules. 79 The rules that apply to a change of use depend on the level of hazard or additional safety requirements imposed by the change.
8 , As in the Massachusetts system, the greater the increase in the hazard index created by the Subcode, the more requirements are imposed, such as those governing means of egress, height and area, exposure of exterior walls, fire suppression, and structural loads8s An addition, meanwhile, must comply with applicable conditions for new construction. s 2 The Subcode also applies to buildings designated as historic by the state or federal government, although variances are granted if the owner demonstrates that compliance with the Subcode would threaten the historic character of her building." s By establishing clear and reasonable guidelines for rehabilitation projects, the Subcode has met the dual goals of its working group: predictability for builders and proportionality in its application. As a local journalist observed, experts agree that a major benefit of the Subcode is that it is applied uniformly: "Local construction officials had too much discretion under the old code, they say, whereas the new rules bring long overdue standardization, simplification, and more reliable safety enhancements to the job of rehab. ''s4 Another strength is that the Subcode eliminates arbitrary requirements that make no material difference to a building's structural integrity or safety. For example, the Subcode no longer requires that stairs and hallways be forty-eight inches wide, that doors be thirty-two inches wide, or that stairwells be vented instead of fitted with sprinklers . There are many reasons to believe that the Subcode has had a significant positive effect on rehabilitation, especially in city centers where New Jersey's older buildings cluster. 8 6 The New Jersey Department of Community Affairs publishes annual reports about the building permits granted by its 566 municipalities. In its 1998 Construction Reporter, the state reported a ten percent increase in construction overall and a substantial increase in rehabilitation work in cities."7 Rehabilitation work in Jersey City grew by 83.5%, in Newark by 59.2%, and in Trenton by 40.1%-compared with a modest 7.7% increase in statewide rehabilitation between 1997 and 1998. 88 The next year, the state reported that work on existing buildings in New Jersey's sixteen largest cities rose from $363.3 million in 1997 to $51o.8 million in 1998 to $590.4 million in 1999 -a two-year increase of 62.5%. 89 Though these state-provided figures suggest that the Subcode has been successful, other empirical studies have not yet reached a consensus about the extent of that success. 9° The Brookings Institution has estimated that the Subcode cuts costs of rehabilitation in half. 9 ' The New Jersey Department of Community Affairs has said that while the Subcode has reduced costs by as much as fifty percent, the average is closer to ten percent. 92 An affordable housing coalition has similarly suggested that the figure is somewhere between 
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ANNUAL REPORT 1998, at 1 (1999) ("The estimated cost of construction bested last year's mark by more than $i billion for a total of $9,396 million."). Imaged with the Permission of Yale Law Journal ten and forty percent of costs. 93 And a federally funded analysis of a 20o-yearold structure in Chester, New Jersey found that a rehabilitation code could cut costs on that structure by twenty percent. 94 Whatever the precise extent of the savings created by the Subcode, it is undeniable that more older buildings are being rehabilitated and New Jersey's cities are experiencing substantial reinvestment. 9 Researchers for the Fannie Mae Foundation have revealed preliminary findings that the most substantial positive impacts have benefited developers of smaller projects. 96 The New Jersey Department of Community Affairs asserted that "[w]hile many forces are behind this surge.., the Rehabilitation Subcode had a vital role. ' 
C. Maryland's Adoption of the Federal Model Code
Maryland became the second state to implement a rehabilitation code when it adopted the Nationally Applicable Recommended Rehabilitation Provisions 
Indeed, I have not been able to find a piece of literature or a person criticizing the New
Jersey codes.
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See May, supra note 51, at 219. 100 The NARRP guidelines were prompted in part by the 1995 symposium on the federal government's failure to address rehabilitation.' 0 ' They closely follow the New Jersey laws in structure and content, and their specific provisions will not be repeated here. 112 The development of the Maryland rehabilitation code was relatively quick, likely as a result of nearby New Jersey's notable successes, and was championed by Maryland Governor Parris Glendening, a staunch advocate of historic preservation./° In 2000, Glendening appointed an advisory council on rehabilitation issues and charged the council with evaluating Maryland's heritage preservation efforts, maximizing private investment in rehabilitation, and improving state agency efforts in this area. 0 4 In short order, the council recommended that the legislature adopt a new rehabilitation code specifically to address older buildings, in addition to other land use reforms. State officials claim that the subsequent adoption of the NARRP guidelines was thus part of a comprehensive planning strategy.' 0 While lobbying for the bill establishing the rehabilitation code, Maryland code officials emphasized the drawbacks of traditional codes-their lack of uniformity, their unpredictability, and their inflexibility-as well as the need for uniform statewide training of code enforcement officials. ' Despite such rosy rhetoric, Maryland's codes have not been as successful as New Jersey's. The primary reason is that Maryland is a home-rule state and leaves the powers of adopting and amending the code to the various municipalities. This arrangement "attempts to balance respect for local autonomy with the desire for uniformity and simplicity by architects and contractors who work in various communities."" 3 Maryland's approach goes too far, however, in respecting local autonomy and not far enough in simplifying the patchwork of codes that is used across the state. Because municipalities are given incentives not to amend the code -but are not given incentives to explicitly adopt the code-only a few local jurisdictions have adopted it. And even in those jurisdictions that have adopted the rehabilitation code, local code officials may be reluctant to correct architects or builders who mistakenly believe that they must comply with the more familiar traditional code." 4 Finally, only one state-level administrator is specifically responsible for rehabilitation code issues, leading one to question whether the state can effectively monitor rehabilitation code activity."' Perhaps because of its tiny staff, Maryland does not keep statistics on either levels of construction activity within local jurisdictions or levels of rehabilitation versus new construction, so it is difficult to empirically verify the progress of the state's rehabilitation code. If the qualitative data presented in this Section are any indication, Maryland's code has had mixed results. State code officials are now trying to resurrect the advisory council and hope to charge that council with considering whether to adopt the 2006 International Existing Building Code." 6 However, they will likely not consider making such a code mandatory." 1 7 
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D. Pennsylvania's Adoption of the International Existing Building Code
As in Maryland, Pennsylvania's rehabilitation code has been only partially successful, since Pennsylvania has not implemented and enforced its code in a coherent manner. The rehabilitation code was adopted in 1999, as part of a group of codes that became Pennsylvania's statewide building code, the Uniform Construction Code (UCC)Y s 8 The UCC incorporates several codes issued by the International Code Council, including the International Existing Building Code (IEBC), and applies to the "construction, alteration, repair and occupancy of all buildings" in Pennsylvania. 9 The UCC does not apply to nonresidential structures designated as historic by local, state, or federal authorities so long as code officials have certified such structures to be safe. 20 Specifically, the IEBC portion of Pennsylvania's UCC applies to repairs, alterations, changes of occupancy, additions, and relocations of existing, previously occupied buildings or portions of buildings. Code officials who administer the UCC must be certified by the State Department of Labor and Industry," 2 ' and are eligible to receive training and technical assistance,' " including special courses on the IEBC 3 The code provides officials with information about fire ratings for antiquated methods of construction, such as wood lath and plaster walls, to help them decide how the rules should be applied."' It also signals a departure from the prescriptive standards that specify materials and usage. The adoption of a rehabilitation code was prompted in large part by problems facing Pennsylvania's cities. To take one prominent example, Pittsburgh's planning department issued a plan in 1998 that called for the modification and streamlining of building codes to better address adaptive reuse.12 One reporter commented that developers felt too uncertain about the existing construction approval process to renovate older urban structures, noting that "the upper floors of hundreds of commercial buildings throughout southwestern Pennsylvania have remained vacant for decades -it hasn't made economic sense to bring them up to code. " 112 6 Of particular concern to planners were the empty and abandoned "sliver" buildings and small skyscrapers of the city's downtown. Sliver buildings -narrow structures usually between two and eight stories tall -violated existing local building code requirements for fire egress since they only had one exit on their upper floors. 127 Similarly, many small skyscrapers -between nine and twenty stories tall-had undersized floorplates and only one means of egress on the upper floors.,s Under the existing Pittsburgh local code, neither sliver buildings nor small skyscrapers could be modified without substantial financial investment. As the city planning department noted in its 1998 plan: "Building codes and the code compliance process, to date, have not always acknowledged the special situations presented by these types of adaptive reuse projects." 12 9 City officials, however, did not call for specific, immediate changes to be made to the city's building code because the publication of the Pittsburgh plan coincided with state legislators' consideration of a statewide building code, the adoption of which would eventually replace the Pittsburgh code. 3 Instead, the follow-up study to the plan document called only for public awareness, technical assistance, and a better review and appeals process."' Though the IEBC text indicates support for rehabilitation, Pennsylvania's implementation of the IEBC has sometimes worked against that goal. Despite pa.us/downloads/documents/plandoc.pdf.
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(1998), available at http://www.city.pittsburgh.pa.us/downloads/documents/ AdaptReu.pdf (estimating that twenty-five percent of the sliver buildings were abandoned or underutilized). the IEBC's statewide applicability, municipalities are able to amend the IEBC so long as the amendments exceed IEBC requirements. 132 The ability for each municipality to make such amendments raises concerns about the code's statewide uniformity. In addition, municipalities can choose whether to enforce the code themselves or leave the enforcement to state code officials or third-party private firms hired by building owners or their contractors. While the vast majority of Pennsylvania's 2564 municipalities have "opted in" to enforcing the IEBC, 3 3 nearly 300 municipalities have opted out.'
In opt-out jurisdictions, two problems have emerged. First, if the state is called in to review a building, it charges twice as much for existing buildings as it does for new buildings. 35 Such fees are viewed as a source of revenue for the state, but tend to have a dampening effect on rehabilitation., 6 Second, in optout jurisdictions, only third-party firms review residential structures; for budgetary reasons, the state's coding authority does not actually exercise jurisdiction over residential structures . 7 Leaving third-party firms to fill the gaps can lead to uneven enforcement in opt-out municipalities and can thwart cities' abilities to solve the very problems that the rehabilitation code was meant to address. For example, in 2004, a downtown Pittsburgh coalition revisited the problem of vacant buildings and found that residential conversions could only be achieved through the use of variances and not under existing IEBC rules.3s
The legislature passed a bill in late 2005 that has only added to the difficulties in enforcing the building code.139 That law addressed a . 13, 2oo6) . 133. Technically, municipalities do not choose whether to opt in to the IEBC specifically. Instead, they choose whether to opt in to the UCC generally, of which the IEBC is one part. controversial declaration by state coding officials that any existing building lacking appropriate occupancy permits was "illegal" and therefore had to comply with new construction regulations. 14 ' The bill's sponsor, Senator Bob Robbins, summarized the three ways in which his bill would address that issue: by (1) "grandfather [ing] any commercial or industrial structure that was occupied prior to April 14, 2004, and did not possess an occupancy permit"; (2) "allow[ing] municipal [UCC] inspectors the ability to issue permits, provide inspections, and issue occupancy permits on any additions and improvements to these existing structures"; and (3) "providing [municipalities] with immunity from any actions that may arise from the original structure's occupancy.' 141 Under the statute, municipalities now have more power to flexibly address the special problems of existing buildings. But state building officials are concerned that some of the grandfathered buildings will be a public safety risk because these buildings have never been inspected by any authority.' 4 2 Thus, while the bill is laudable for making rehabilitation laws more flexible, its history emphasizes the failures in the process of negotiating among various groups and the inability of Pennsylvania's legislature to implement a code with comprehensive impact.
III. THE FUTURE OF REHABILITATION CODES
Now that several states have experimented with rehabilitation codes, and a major coding organization and the federal government have developed model rehabilitation codes, the tools to popularize rehabilitation codes are in place. As Part II explains, however, only a few jurisdictions have adopted rehabilitation codes, and those that have adopted such codes have seen uneven results. The primary barrier to rehabilitation code adoption seems to be institutional inertia. To implement a true rehabilitation code, policymakers must either make significant changes to existing codes or develop new codes. But many think that tinkering with existing codes would be too confusing, and moreover, that adopting a new, separate code addressing rehabilitation would require a major departure from the status quo of the traditional code. the few states with a statewide mandatory building code, seems an ideal candidate for a rehabilitation code. Yet the bill never made it out of legislative committee. The bill's sponsor, Representative Robert Keeley, has attributed the bill's stagnation to elected officials' perception that the public was indifferent both to the proposal and to the opposition of fire and building code officials.' 44 Keeley speculated that these officials opposed the bill because they did not want the practical burden of implementing a rehabilitation code, and because they did not understand such codes' potentially transformative powers. 45 Code officials may have practical reasons to resist a new rehabilitation code. Building departments are woefully underfunded. A recent survey of 8o6 code administrators reported that "[mi]ore than half of [code] administrators indicate their overall budget is insufficient and estimate that an increase in the range of ii to 2S percent is needed."
146 Adoption of new rehabilitation provisions might impose implementation and training costs that local building departments are unwilling to bear. Code administration departments are also understaffed. According to the same survey, "47 percent [of building code administrators] feel they are not adequately staffed to complete all necessary inspections of construction work, and about the same number (46 percent) say they do not have the staff to handle their responsibilities for reviewing plans."' 47 Chronic understaffing of building departments prevents code officials, who struggle to keep up with day-to-day enforcement activities, from conducting thorough reviews or proposing code modifications. This hinders reform because these officials best know codes' strengths and weaknesses.14 8 Thus, even if officials acknowledged the benefits of rehabilitation codes, they might not have the time or ability to promote their adoption. In fact, they may even -as has been the case in Connecticut -become the most vocal opponents of rehabilitation codes. To overcome the problem of institutional inertia, rehabilitation code proponents should adopt sound implementation strategies. First, they must emphasize statewide mandatory adoption above all other approaches, lest the codes become burdened with the same problems that affect traditional codes. Second, proponents should build strategic alliances with union members, historic preservation officials, and national groups of public officials to initiate and pass legislation. Third, they must build on the growing public sentiment that old buildings and inner cities are valuable resources and should be protected by raising awareness about both the benefits of rehabilitation and the importance of codes.
A. Emphasizing the Mandatory Statewide Approach
Rehabilitation proponents should look to New Jersey as a model for sound rehabilitation coding and should emphasize the mandatory statewide approach in future code enactments. This Section first argues that state-level adoption is more appealing than either federal or local adoption. It then advocates mandatory coding, discussing how rehabilitation code proponents should resolve areas of contention that may arise when promulgating mandatory codes.
State-Level Adoption
Professionals, government commissions, and other commentators have called for greater federal involvement in building regulation-with some advocating model nationwide building codes, and others advocating mandatory nationwide building codes.
4 9 Theoretically, the advantages of a federal building code are many: centralization of coding authority, uniformity of requirements across jurisdictions, and more even enforcement. Indeed, federal building regulations have proven highly successful at addressing special issues that traditional building codes have neglected, such as the construction of manufactured homes 5 ' and the provision of access for the disabled. 15 ' One could argue that a rehabilitation code should be similarly mandated on a national basis, because few building codes provide for rehabilitation and because rehabilitation implicates issues of nationwide concern. 12 Despite the importance of encouraging rehabilitation, however, rehabilitation guidelines apply too broadly to merit a federal response. Codifying them at the national level would undermine the United States's strong tradition of state control over generally applicable building regulations. s3 Nationwide uniformity would also prevent states from competing against each other for the most attractive rehabilitation code regimes: As two professors recently observed, state laws regarding real property, such as building codes, can encourage interstate competition and trigger a race to the top. 1 " The race-to-the-top theory may explain why so many contiguous mid-Atlantic states have adopted rehabilitation codes. Moreover, federal adoption does not accommodate geographic differences: California, for instance, would need a stricter rehabilitation code to address seismic activity, 55 but applying stricter seismic regulations to other states would be inefficient. Finally, enacting building regulations on a national level would allow for interest groups to impose sweeping-and potentially negative-change simply by lobbying one body, Congress.s 6 Practically speaking, various efforts to consolidate building codes from the top down have failed.
5 7 Even HUD now recognizes that the federal government should leave regulations like rehabilitation codes to state and local governments. ' 1s. See supra Section II.A (noting some of the ways in which the federal government has acknowledged that rehabilitation is of nationwide concern). But local adoption of rehabilitation codes-while better than no adoption at all -also has serious problems, notably that it encourages inefficiencies in updating codes, code administration, and training code officials. Because local adoption is inherently inefficient, smaller localities may not be willing or able to adopt rehabilitation codes; they may be further deterred by the costs of implementing and enforcing a new, separate code. Local adoption also prevents commercial rehabilitation firms from transporting similar practices from one place to another.
While many building codes are still administered on a local level, states have dramatically increased their activity in the building code arena since the 1970s, roughly corresponding to an overall augmentation of states' spending and taxing authority.' 1 9 In 1971, Connecticut became the first state to implement a complete statewide mandatory building code, 6 0 and other states have followed suit with mandatory or model codes.
6 , In sum, given the strong tradition of federalism in coding, the inefficacies and difficulties involved in local code adoption, and the increasing tendency among states to engage in coding activity, the adoption of rehabilitation codes at the state level is both desirable in theory and feasible in practice.
Mandatory Adoption
The case studies in this Note demonstrate that mandatory coding is more desirable than model coding. As Maryland's experience indicates, nonmandatory model rehabilitation codes have many of the problems that traditional codes do. Adoption of model codes may be slow to take effect, and local jurisdictions may update them only in a piecemeal manner. Model codes also cause disharmony across jurisdictions: some localities may adopt a model code, while others may not. 6 2 Mandatory coding, on the other hand, ensures uniformity both in the legal standards themselves and in the updating of those 159. See Bahl, supra note 22, at 299 (reporting that state governments' share of total state and local spending rose from thirty-seven percent in 1970 to forty percent in 199o, while their share of taxes rose from fifty-five percent to sixty percent).
16o. (calling states' efforts to reform the building code regulatory system "substantial progress"). 162. Again, a reminder that uniformity is a worthwhile aim: "[G]reater uniformity in building codes would lower the costs of construction without compromising housing quality and safety, would facilitate the mass production of housing components, and would provide stronger incentives for research and development." Oster & Quigley, supra note 3, at 365.
Imaged with the Permission of Yale Law Journal standards. Moreover, mandatory coding can demonstrate a statewide commitment to rehabilitation as a public good. If rehabilitation proponents advocate mandatory codes, however, they may find two areas of resistance. First, local governments may protest that they are not able to administer a separate rehabilitation code without additional funding. 6 , In addition, enforcement may not be unifdrm across jurisdictionseven if the written standards are uniform. One way to solve these problems would be for the states to provide code officials with training regarding the rehabilitation code and to require, as some states already do, statewide certification of code officials. The state could also provide technical assistance to local governments, with the additional expense being justified on the ground that encouraging rehabilitation is an important statewide goal. Local governments would therefore be relieved of training and other costs, and the uniformity problem would be solved. This arrangement is used in other states: In Maryland, for example, the state spends about $45,ooo annually from the Department of Housing and Community Development general budget to run three courses for local code officials, architects, and building professionals.1 6 4
New Jersey takes a different approach, covering the cost of inspector training through the collection of permitting surcharge fees amounting to $1.35 per thousand dollars of the value of construction.1 6 5 In both New Jersey and Maryland, the education programs come at no cost to the local inspectors. Second, there may be dismay at mandatory codes' extension of regulation to geographic areas where no regulation currently exists. While codes are often implemented by towns, they are not generally in effect in rural areas and are not often implemented by counties. As one example, a comprehensive survey of Iowa counties revealed that 76.6% of the sixty-four responding county officials indicated that their county did not have a building code.1 6 6 In Iowa, towns and counties must pass a local ordinance adopting the statewide building code, with the exception of the plumbing code, disability access rules, and public accommodation requirements, which are already mandatory statewide. 6 7 Although the Iowa survey is out of date and more counties have since adopted the statewide code, it is possible that some communities remain too small to have building departments, code inspectors, or a mechanism for enforcement. Subjecting these communities to a building code may not make sense, either on a fiscal or enforcement level. Perhaps a compromise with regard to a mandatory rehabilitation code would be to limit its applicability to towns, cities, or counties over a certain population size or to mandate it only in communities with building department officers. While developing a mandatory code at a statewide level may involve some areas of contention, it is both feasible and preferable to either model coding or coding at the federal or local levels.
B. Creating New Strategic Alliances
As Part II indicates, rehabilitation codes cannot be passed without broad support. In New Jersey, a variety of individuals were brought together by the state community development office and Rutgers University to draft the rehabilitation subcode. Subsequent public comments on these drafts further improved the end result. In Maryland, a rehabilitation advisory council, which updates the code, consists of five state-level public officials, four building trade representatives with experience in code creation, two architects, two contractors, two representatives each of municipal and county governments, two representatives of code councils, two developers, two members of the public, and several fire officials.' 68 (Notably missing, or late to the discussion, have been union representatives and historic preservation officials.) Rehabilitation proponents should work to create strategic alliances with those groups, as well as national elected official bodies, all of which are currently underutilized with respect to rehabilitation code activity.' 6 9 By targeting groups both inside and outside of government, proponents may succeed in getting rehabilitation on the agenda.
Rehabilitation code promoters may also wish to target construction unions for greater support of rehabilitation codes. Prior studies have shown that "[c]onstruction unions prefer a strict building code, and the stronger they are, the stricter the code is found to be." 42 (calling for environmentalists, planners, and preservationists to come together, saying that "we do desperately need each other for cross-education and to back each other in the many, many campaigns that must be fought"). synonymous with "labor-intensive.
39,
' 171 Similarly, union members are likely supporters of rehabilitation codes because rehabilitation projects are often more labor-intensive than new projects and more likely require greater professional involvement. Educating unions about the importance of code reform and involving them in the adoption process could be an effective strategy for getting rehabilitation codes adopted in more places.
In addition, historic preservation officials should be more actively engaged in the development of code reform. Though the National Trust for Historic Preservation has been marginally involved in some adoption efforts, the organizational capabilities of the Trust are minimal. 172 Rehabilitation code proponents should convince state historic preservation offices (SHPOs), the official historic preservation agency of each state, to begin conversations in state governments about the importance of codes. 173 The SHPOs include ioo professional preservationists -far more than the 300 or so National Trust staff members and the staffs of the forty-two nonprofit, private statewide preservation organizations (with at least one full-time staff member) combined. ' 74 The SHPOs, by definition, believe that older buildings have value; moreover, the SHPOs have the experience and grassroots support to advance the rehabilitation code cause. While they traditionally focus on designated historic structures, the SHPOs nonetheless should be willing and capable supporters of rehabilitation codes.
Finally, rehabilitation code proponents should target two nationwide organizations of elected officials: the U.S. Conference of Mayors and the National Governors' Association. 7 ' Both organizations have annual meetings at which issues are presented, as well as fora in which member-elected officials can exchange best practices. , 6 Neither group has conducted a thorough review
17.
At least one other study indicates that the size of local construction firms and the organization of unions has an effect on local governments' willingness to accept costreducing code innovations. See Oster & Quigley, supra note 3, at 376-77.
172.
See supra text accompanying notes 107-1o8. funding to fulfill their mission). These forty-two private preservation organizations vary in nature but tend to supplement the work of the public SHPOs.
175.
The early elected proponents of rehabilitation codes-like Maryland's Governor Glendening and New Jersey's Governor Christine Todd Whitman-are no longer in public office and are not members of these groups. of rehabilitation codes, though the governors' group included rehabilitation codes as part of its 2001 "growth tool kit" and the mayors' group mentioned rehabilitation codes as part of its 2002 housing agenda.' 7 In addition, the National League of Cities, a group representing municipal governments, should be more involved in promoting rehabilitation codes. An education campaign targeted at these organizations could help to spread information about rehabilitation codes to the states, who could most effectively and efficiently adopt them.
C. Building on Growing Public Support for Old Buildings and Inner Cities
Rehabilitation code proponents would do well to build on the growing support for both urban areas and historic properties.17' They should argue for rehabilitation codes within the context of those movements and raise public awareness about their importance. Though traditional coding is widespread, rehabilitation codes have not yet gained popular appeal because information about rehabilitation codes has not been disseminated adequately. Before rehabilitation codes can change the way we build, more people must know about their positive effects.
Proponents should situate rehabilitation codes in the context of a broad revitalization strategy, as New Jersey, Maryland, and Pennsylvania have attempted to do. Nonprofit groups like Smart Growth America, the Local Initiatives Support Corporation, and the Center for Policy Alternatives have argued that rehabilitation codes can be part of a larger strategy to renew American cities.
17
Local politicians are also helping to disseminate more information about the power of rehabilitation codes. Memphis's Housing and Community Development division has argued for rehabilitation codes to be part of the city's revitalization and community development efforts, which also include improvements in affordable housing, changes in code enforcement, and strategies for rebuilding abandoned properties.s More recently, a city council candidate in Auburn, New York, put rehabilitation codes on his platform after estimating his personal costs in renovating an older home.
' s'
Rehabilitation code proponents should continue the strategy of public education and placing codes within a broader set of reforms. Despite this progress, more must be done. As Steven Rivkin remarked, we cannot expect dramatic code reform "so long as the initiative for reform comes solely from the unprodded generosity of bureaucracies and interest groups that must ultimately protect their own economic positions. " 's2 The average citizen is rarely involved in code adoption, in part due to her unfamiliarity with codes' technical aspects and implications. Some believe that citizens' interests may be cared for by representatives from the building industry: Homebuilders, for example, may push for the adoption of innovations where housing demand is rapidly increasing.' But while consumer interests may sometimes overlap with those of unions and builders, there is room for more citizen activity in code drafting. Indeed, the average voter is an essential part of code reform because the primary actors with the ability to adopt or change codes are elected officials. While code officials may recognize the value of rehabilitation codes, officials do not always control code content-local jurisdictions often have elected councils that have the final say. Legislatures and elected bodies, while sympathetic to the goals of rehabilitation codes, may be reluctant to enact radical change without confidence that the public will support it 
